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Federal Deposit Insurance Corporation § 337.6 

11 The term undercapitalized includes any 
institution that is significantly undercapital-
ized or critically undercapitalized under regu-
lations implementing section 38 of the Fed-
eral Deposit Insurance Act and issued by the 
appropriate federal banking agency for that 
institution. 

12 For the most part, the capital measure 
terms are defined in the following regula-
tions: FDIC—12 CFR part 325, subpart B or 12 
CFR part 324, subpart H, as applicable; Board 
of Governors of the Federal Reserve Sys-
tem—12 CFR part 208; and Office of the 
Comptroller of the Currency—12 CFR part 6. 

13 The regulations implementing section 38 
of the Federal Deposit Insurance Act and 
issued by the federal banking agencies gen-
erally provide that an insured depository in-

stitution is deemed to have been notified of 
its capital levels and its capital category as 
of the most recent date: (1) A Consolidated 
Report of Condition and Income is required 
to be filed with the appropriate federal bank-
ing agency; (2) A final report of examination 
is delivered to the institution; or (3) Written 
notice is provided by the appropriate federal 
banking agency to the institution of its cap-
ital category for purposes of section 38 of the 
Federal Deposit Insurance Act and imple-
menting regulations or that the institution’s 
capital category has changed. Provisions 
specifying the effective date of determina-
tion of capital category are generally pub-
lished in the following regulations: FDIC—12 
CFR 325.102 or 12 CFR 324.402, as applicable. 
Board of Governors of the Federal Reserve 
System—12 CFR 208.32. Office of the Comp-
troller of the Currency—12 CFR 6.3. 

§ 337.6 Brokered deposits. 
(a) Definitions. For the purposes of 

this § 337.6, the following definitions 
apply: 

(1) Appropriate Federal banking agency 
has the same meaning as provided 
under section 3(q) of the Federal De-
posit Insurance Act (12 U.S.C. 1813(q)). 

(2) Brokered deposit means any deposit 
that is obtained, directly or indirectly, 
from or through the mediation or as-
sistance of a deposit broker. 

(3) Capital categories. (i) For purposes 
of section 29 of the Federal Deposit In-
surance Act and this § 337.6, the terms 
well capitalized, adequately capitalized, 
and undercapitalized, 11 shall have the 
same meaning as to each insured de-
pository institution as provided under 
regulations implementing section 38 of 
the Federal Deposit Insurance Act 
issued by the appropriate federal bank-
ing agency for that institution. 12 

(ii) If the appropriate federal banking 
agency reclassifies a well capitalized 
insured depository institution as ade-
quately capitalized pursuant to section 
38 of the Federal Deposit Insurance 
Act, the institution so reclassified 
shall be subject to the provisions appli-
cable to such lower capital category 
under this § 337.6. 

(iii) An insured depository institu-
tion shall be deemed to be within a 
given capital category for purposes of 
this § 337.6 as of the date the institution 
is notified of, or is deemed to have no-
tice of, its capital category, under reg-
ulations implementing section 38 of the 
Federal Deposit Insurance Act issued 
by the appropriate federal banking 
agency for that institution. 13 

(4) Deposit has the same meaning as 
provided under section 3(l) of the Fed-
eral Deposit Insurance Act (12 U.S.C. 
1813(1)). 

(5) Deposit broker. (i) The term deposit 
broker means: 

(A) Any person engaged in the busi-
ness of placing deposits, or facilitating 
the placement of deposits, of third par-
ties with insured depository institu-
tions, or the business of placing depos-
its with insured depository institutions 
for the purpose of selling interests in 
those deposits to third parties; and 

(B) An agent or trustee who estab-
lishes a deposit account to facilitate a 
business arrangement with an insured 
depository institution to use the pro-
ceeds of the account to fund a pre-
arranged loan. 

(ii) The term deposit broker does not 
include: 

(A) An insured depository institu-
tion, with respect to funds placed with 
that depository institution; 

(B) An employee of an insured deposi-
tory institution, with respect to funds 
placed with the employing depository 
institution; 

(C) A trust department of an insured 
depository institution, if the trust or 
other fiduciary relationship in question 
has not been established for the pri-
mary purpose of placing funds with in-
sured depository institutions; 

(D) The trustee of a pension or other 
employee benefit plan, with respect to 
funds of the plan; 

(E) A person acting as a plan admin-
istrator or an investment adviser in 
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connection with a pension plan or 
other employee benefit plan provided 
that person is performing managerial 
functions with respect to the plan; 

(F) The trustee of a testamentary ac-
count; 

(G) The trustee of an irrevocable 
trust (other than one described in para-
graph (a)(5)(i)(B) of this section), as 
long as the trust in question has not 
been established for the primary pur-
pose of placing funds with insured de-
pository institutions; 

(H) A trustee or custodian of a pen-
sion or profit-sharing plan qualified 
under section 401(d) or 403(a) of the In-
ternal Revenue Code of 1986 (26 U.S.C. 
401(d) or 403(a)); 

(I) An agent or nominee whose pri-
mary purpose is not the placement of 
funds with depository institutions; or 

(J) An insured depository institution 
acting as an intermediary or agent of a 
U.S. government department or agency 
for a government sponsored minority 
or women-owned depository institution 
deposit program. 

(iii) Notwithstanding paragraph 
(a)(5)(ii) of this section, the term de-
posit broker includes any insured depos-
itory institution that is not well-cap-
italized, and any employee of any such 
insured depository institution, which 
engages, directly or indirectly, in the 
solicitation of deposits by offering 
rates of interest (with respect to such 
deposits) which are significantly high-
er than the prevailing rates of interest 
on deposits offered by other insured de-
pository institutions in such deposi-
tory institution’s normal market area. 

(6) Employee means any employee: (i) 
Who is employed exclusively by the in-
sured depository institution; 

(ii) Whose compensation is primarily 
in the form of a salary; 

(iii) Who does not share such employ-
ee’s compensation with a deposit 
broker; and 

(iv) Whose office space or place of 
business is used exclusively for the 
benefit of the insured depository insti-
tution which employs such individual. 

(7) FDIC means the Federal Deposit 
Insurance Corporation. 

(8) Insured depository institution 
means any bank, savings association, 
or branch of a foreign bank insured 
under the provisions of the Federal De-

posit Insurance Act (12 U.S.C. 1811 et 
seq.). 

(b) Solicitation and acceptance of bro-
kered deposits by insured depository insti-
tutions. (1) A well capitalized insured 
depository institution may solicit and 
accept, renew or roll over any brokered 
deposit without restriction by this sec-
tion. 

(2)(i) An adequately capitalized in-
sured depository institution may not 
accept, renew or roll over any brokered 
deposit unless it has applied for and 
been granted a waiver of this prohibi-
tion by the FDIC in accordance with 
the provisions of this section. 

(ii) Any adequately capitalized in-
sured depository institution that has 
been granted a waiver to accept, renew 
or roll over a brokered deposit may not 
pay an effective yield on any such de-
posit which, at the time that such de-
posit is accepted, renewed or rolled 
over, exceeds by more than 75 basis 
points: 

(A) The effective yield paid on depos-
its of comparable size and maturity in 
such institution’s normal market area 
for deposits accepted from within its 
normal market area; or 

(B) The national rate paid on depos-
its of comparable size and maturity for 
deposits accepted outside the institu-
tion’s normal market area. For pur-
poses of this paragraph (b)(2)(ii)(B), the 
national rate shall be a simple average 
of rates paid by all insured depository 
institutions and branches for which 
data are available. This rate shall be 
determined by the FDIC. 

(3)(i) An undercapitalized insured de-
pository institution may not accept, 
renew or roll over any brokered de-
posit. 

(ii) An undercapitalized insured de-
pository institution may not solicit de-
posits by offering an effective yield 
that exceeds by more than 75 basis 
points the prevailing effective yields 
on insured deposits of comparable ma-
turity in such institution’s normal 
market area or in the market area in 
which such deposits are being solicited. 

(c) Waiver. The FDIC may, on a case- 
by-case basis and upon application by 
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an adequately capitalized insured de-
pository institution, waive the prohibi-
tion on the acceptance, renewal or roll-
over of brokered deposits upon a find-
ing that such acceptance, renewal or 
rollover does not constitute an unsafe 
or unsound practice with respect to 
such institution. The FDIC may con-
clude that it is not unsafe or unsound 
and may grant a waiver when the ac-
ceptance, renewal or rollover of bro-
kered deposits is determined to pose no 
undue risk to the institution. Any 
waiver granted may be revoked at any 
time by written notice to the institu-
tion. For filing requirements, consult 
12 CFR 303.243. 

(d) Exclusion for institutions in FDIC 
conservatorship. No insured depository 
institution for which the FDIC has 
been appointed conservator shall be 
subject to the prohibition on the ac-
ceptance, renewal or rollover of bro-
kered deposits contained in this § 337.6 
or section 29 of the Federal Deposit In-
surance Act for 90 days after the date 
on which the institution was placed in 
conservatorship. During this 90-day pe-
riod, the institution shall, neverthe-
less, be subject to the restriction on 
the payment of interest contained in 
paragraph (b)(2)(ii) of the section. After 
such 90-day period, the institution may 
not accept, renew or roll over any bro-
kered deposit. 

(e) A market is any readily defined 
geographical area in which the rates 
offered by any one insured depository 
institution soliciting deposits in that 
area may affect the rates offered by 
other insured depository institutions 
operating in the same area. The effec-
tive yield on a deposit with an odd ma-
turity shall be determined by inter-
polating between the yields offered by 
other insured depository institutions 
on deposits of the next longer and 
shorter maturities offered in the mar-
ket. For purposes of this § 337.6, a pre-
sumption shall exist that the pre-
vailing rate or effective yield in the 
relevant market is the national rate as 
defined in paragraph (b)(2)(ii)(B) of this 
section unless the FDIC determines, in 
its sole discretion based on available 
evidence, that the effective yield in 
that market differs from the national 
rate. Evidence of the effective yield in 

a particular market may include (but 
is not limited to) the following: 

(1) Evidence as to the rates paid by 
other insured depository institutions 
in the same State, county or metro-
politan statistical area (though the 
FDIC shall not be obligated to recog-
nize each State, county or metropoli-
tan statistical area as a separate mar-
ket area); 

(2) Evidence as to the rates paid by 
credit unions in the same market area 
if the FDIC determines that the in-
sured depository institution competes 
directly with these credit unions; and 

(3) Evidence as to the different rates 
paid on different deposit products in 
the same market area (though the 
FDIC shall not be obligated to recog-
nize all alleged distinctions among var-
ious deposit products). (Example: For a 
particular market, evidence exists that 
the rates on money market deposit ac-
counts (MMDAs) differ from the rates 
on negotiable order of withdrawal 
(NOW) accounts. MMDAs are distin-
guishable from NOW accounts in that 
the two types of accounts are subject 
to different legal requirements. Under 
these circumstances, for this market, 
the FDIC could recognize that the pre-
vailing rate on MMDAs is different 
than the prevailing rate on NOW ac-
counts.) 

[57 FR 23941, June 5, 1992, as amended at 58 
FR 54935, Oct. 25, 1993; 60 FR 31384, June 15, 
1995; 63 FR 44750, Aug. 20, 1998; 66 FR 17622, 
Apr. 3, 2001; 74 FR 27683, June 11, 2009; 78 FR 
55595, Sept. 10, 2013] 

§§ 337.7–337.9 [Reserved] 

§ 337.10 Waiver. 

An insured State nonmember bank 
has the right to petition the Board of 
Directors of the Corporation for a 
waiver of this part or any subpart 
thereof with respect to any particular 
transaction or series of similar trans-
actions. A waiver may be granted at 
the discretion of the Board upon a 
showing of good cause. All such peti-
tions should be filed with the Execu-
tive Secretary, Federal Deposit Insur-
ance Corporation, 550 17th Street, NW., 
Washington, DC 20429. 

[39 FR 29179, Aug. 14, 1974, as amended at 67 
FR 71071, Nov. 29, 2002] 
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